IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ELLEN DALEY, et al. ) G VIL ACTI ON
V.

THE CI TY OF PH LADELPHI A, :
et al. : NO. 05-4145

MVEMORANDUM

Dal zel I, J. February 7, 2007
This case arises fromthe nysterious death of a
fourteen-year-old girl who drowned in a pool the Gty of
Phi | adel phia operated. The admnistratrix of the decedent's
estate and the decedent's nother sue the Gty of Phil adel phi a,
its Departnment of Recreation, and seven individuals. They
advance state-created danger and failure-to-train clains under 42
U S C 8§ 1983, as well as clains under Pennsylvania's negligence
| aw, wrongful death act, and survival act. Before us nowis the

def endants' notion for summary judgnent.

Fact ual Backgr ound

Because, as will be seen, the state-created danger and
training jurisprudence are intensely fact-specific, we canvass

the record in detail

A. The Events of July 5, 2003

On July 5, 2003, fourteen-year-old Rashida Fancher
visited the Hunting Park Pool with her twelve-year-old sister
Tahi rah, and her cousins, Christian and Marquan, then eight and
thirteen years old, respectively. Conpl. 9§ 24-25; T. Garrett
Dep. 4:21-22, Sept. 21, 2006; Gray Dep. 3:16-17, Sept. 21, 2006;



Si mmons Dep. 3:9-11, Sept. 21, 2006; A Garrett Dep. 14:24-15: 3,
Sept. 21, 2006. Rashida had taken swi mmng | essons at the
Hunti ng Park Pool and knew how to swm T. Garrett Dep. 6:17-
8: 22.

The pool had opened a few days earlier for the sumrer
season, and four |ifeguards were on duty: Marshall Johnson, 11,
Darrin WIllians, Lanont Bal dwi n, and Quiana Wight. Kerwaw ch
Dep. 93:1-9, Sept. 13, 2006; Defs.' Prelim Resp. to Pls.'
Interr. ("Defs.' Prelim Resp.") 11.a. Johnson, a Lifeguard II
was responsi ble for supervising the three other |ifeguards, each

a Lifeguard I. Johnson Dep. 41:21-42:6, Sept. 15, 2006; see also

Defs.' Prelim Resp. 11.a.

The facility supervisor that day was John WIIi ans,
also a lifeguard. He decided how nuch of the pool to neke
avail able to swmers. J. WIllianms Dep. 78:10-16, Sept. 15,
2006. The pool is fifty yards long and twenty-five yards w de.
Id. at 109:13-15. It is three feet deep on either end and five
feet deep in the mddle, with a gently graded sl ope fromthe
deepest point of five feet to the shallower areas. 1d. at 70:16-
20. Because of safety considerations, John WIIlians decided that
only half the pool needed to be open and that half woul d be

cordoned off. 1d. at 68:21-76:11.' He based his decision on the

! Ohers testified that the pool was roped off on July
5, 2003 because of its size. See Wight Dep. 24:22-25:8, Cct.
25, 2006; Kerwawi ch Dep. 58:12-63:24. Darrin Wllianms did not
identify why the pool was roped off that day, but he did testify
as to several reasons why the |ifeguards customarily cl osed half
(continued...)



nunber of patrons and their ages, the nunber of |ifeguards, and
the weather, as well as the condition of lifeguard chairs in the
cl osed section. 1d. Recreation Departnent policy allowed up to
thirty patrons per lifeguard, regardl ess of what portion of a
pool was open for patrons. Kerwawi ch Dep. 37:21-40:6. 2 The

i feguards' counter that day recorded ninety-three patrons at the
facility. [Id. at 105:12-106:17.

Before letting people into the water, the |ifeguards
made all the patrons sit around the pool and then told themthe
rules. T. Garrett Dep. 10:20-11:22; D. WIllianms Dep. 75:21-
76:11; Wight Dep. 74:14-75:6. After entering the pool, Tahirah,

Christian, and Marquan pl ayed ganes towards the m ddl e of the

(... continued)
of that pool. D. WIIlianms Dep. 48:2-49:8, 51:9-53:5, Sept. 13,
2006. The primary reason was too few patrons to keep the whole
pool open, but sonetinmes it was because of an insufficient nunber

of lifeguards. [d. Also, people threw rocks and glass in the

cl osed-of f pool area, which the |ifeguards cl eaned every norning
as well as they could. 1d. Finally, people vandalized or stole
i feguard chairs on the closed side of the pool. Id. On July 5,
2003, in the unused pool area, one lifeguard chair was m ssing
and anot her was | acking | adder steps. 1d. at 55:7-58:09.

John Wllianms also testified that, during his tenure,
the |ifeguards had never opened up the entire pool for the public
because there were not enough patrons and |ifeguards. J.
WIllians Dep. 75:5-77:12.

2 The Departnent of Recreation assigns |lifeguards to
pool s based on the size of the pool, but at all tines each Cty
pool must have at least two |ifeguards on duty. Kerwaw ch Dep.
138:3-19, 139:1-2. Because of |ifeguards' days off, al
lifeguards staffed to a pool are rarely on duty at the sane tine.
Id. at 138:19-24.

If the patron quota is reached, the lifeguards require
people to line up outside the pool gate and wait for someone to
| eave before a new person can enter. Id. at 40:7-41:20. Thus,
pools without a full staff present operate by only allowing up to
thirty patrons per lifeguard on duty. 1d. at 139: 3-140: 1.

3



pool while Rashida stayed closer to the end. T. Garrett Dep
12:25-14:19; Sinmons Dep. 10:20-12:5. Wile playing in the pool,
Tahirah saw a female lifeguard -- Wight, the only wonman on duty
-- sitting in her chair, and two other |ifeguards tal king by the
gate. T. Garrett Dep. 14:21-15:2, 34:7-17.

At sone point, Wight saw Rashi da nearby on the poo
deck and noticed that the girl's bathing suit strap was com ng
down, so she told Rashida to pick up the strap before junping
into the pool. Wight Dep. 40:24-41:21, 46:13-20. After Rashida
junped in, Wight resunmed scanning the pool. 1d. at 41:18-42:12,
46: 21-24. Baldwn watched this interaction, and, after Rashida
adj usted her suit, he saw her take a couple of steps in the pool.
Bal dw n Dep. 49:12-51:10, Sept. 15, 2006. Johnson al so saw
Rashi da adj usting her bathing suit strap once she was in the
wat er, about ten feet in front of Wight. Johnson Dep. 58:12-
59: 20.

When Tahirah thought the pool was becom ng crowded, she
realized she had not seen Rashida for sonme tine, so she and her
cousi ns began | ooking for her. T. Garrett Dep. 15:6-16:15.

Tahi rah spotted Rashida floating in the shall ow water near
Wight. 1d. at 16:13-16, 19:5-25. Before finding her, the
children had not noticed Rashida yelling, thrashing, or having
swimm ng problens. 1d. at 26:21-27:5; Gay Dep. 21:17-23. Wen
the three children reached Rashi da they thought she was pl aying
or swinm ng, but after Tahirah touched her, Marquan suspected

sonmet hing was wong. T. Garrett Dep. 16:17-17:6; Gay Dep. 17:2-
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3, 18:3-18; Sinmmons Dep. 13:18-14:24. One of the boys picked up
an unnovi ng Rashida, let her go to see what she would do, and
pi cked her up again. T. Garrett Dep. 17:6-11; Sinmons Dep. 14:9-
14. The children did not yell for help, T. Garrett Dep. 26:5-6,
but they testified that Wight then noticed them and junped into
the pool to help Rashida, T. Garrett Dep. 17:11-15, 20:2-7; Gay
Dep. 18:21-23. Tahirah estinates that two or three m nutes
el apsed between the tine the children reached Rashida in the poo
and when Wight reached them T. Garrett Dep. 25:24-26: 20.

Wight testified that very shortly after telling
Rashi da to adjust her strap she saw a young boy patting Rashi da
on the head as the girl floated face-down with her body
i mredi ately under the water's surface. Wight Dep. 52:2-54:11;
see also Wight Dep. 13:17, Ex. 1 (Wight's diagram of poo
i ndi cati ng where she was and where Rashida was floating). W:ight
i mredi ately thought sonething was wong, so she blew her whistle
and, with assistance fromanother |ifeguard and/or the children,
got Rashida out of the water.® Wight Dep. 54:12-55:6.

| medi ately before this happened, Marshall Johnson was
the designated "roanmer" circling the pool area, and the

lifeguards testified that the other three on duty were stationed

® Wight and Baldwin both testified that Bal dwi n hel ped
Wight with Rashida, whom Wi ght said was heavi er than she.
Wight Dep. 57:22-23, 59:10-21; Baldwi n Dep. 56:1-61:14. Johnson
al so saw Bal dw n bring Rashida to the pool's edge. Johnson Dep
62:19-22. Wiile the lifeguards did not testify as to the
children's involvenent after Wight reached Rashi da, Marquan and
Tahirah testified that they al so hel ped get Rashida out. Gay
Dep. 20:9-12; T. Grrett Dep. 20:7-11.
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intheir chairs. D. WIllianms Dep. 64:4-5, 65:23-66:23; Wight
Dep. 29:3-7, 40:19-23. Baldwn estimated that fifty-five to
sixty-five people were scattered throughout the pool, and twenty-
five of those, nostly children, were in Rashida's general area,
but not very close to her. Baldwin Dep. 44:10-19, 48:2-49:12.
Johnson testified he had asked a question of Baldw n, who was in
his chair, then | ooked across the pool and heard Wi ght bl ow her
whistle three tinmes. Johnson Dep. 60:24-61:22. Baldwn
testified that when he heard Wight bl ow her whistle at about
1:15 p.m, Mrshall was near his chair and they were not
interacting. Baldwin Dep. 47:4-11, 56:9-24. Darrin WIIlians
al so heard Wight's three whistle blows. D. WIllians Dep. 63: 18-
64: 3.

Upon hearing Wight's whistle, Johnson blew his whistle
once, cleared the pool with Darrin WIllianms, and then assisted
wi th Rashida. Johnson Dep. 61:23-62:7.* Darrin WIllians al so
called 911 as he was clearing the pool. D. WIIlians Dep. 79:24-
81:1. John WIlianms had been working in the punp house with | oud

machi nery for eight to twelve mnutes before he heard three

*Wiile the lifeguards agree that Wight blew her
whistle, two of the children only recall a male |ifeguard bl ow ng
a whistle and telling everyone to get out of the pool. See T.
Garrett Dep. 17:16-18:2; Gay Dep. 18:24-25, 19:24-20:3. Since
all agree that at |east one lifeguard pronptly blew a whistle
once Wight detected a problemw th Rashida, this difference is
i mmaterial .



whi stl e bl ows, and when he exited Rashida was already on the pool
deck. J. WIlliams Dep. 87:21-89:1.°

Rashi da was not breathing, and the lifeguards tried to
resuscitate her until the paranedics arrived. Wight Dep. 61:21-
62:9, 62:19-63:11; Johnson Dep. 63:18-64:3, 69:1-71:21; Baldw n
Dep. 62:8-63:4; D. Wllianms Dep. 81:7-87:21; T. Garrett Dep.
20:12-19.° Johnson checked Rashida and felt a pul se but neither
heard nor felt breathing, so he gave her a rescue breath.
Johnson Dep. 66:7-68:11. John WIllianms then arrived, and,
because he was the senior |ifeguard present and a certified EMI
paranedi c, he took charge. J. WIlians Dep. 95:3-9. Wen
Johnson began nout h-to-nmouth resuscitati on, Rashida vomted. Id.
at 68:18-24. To continue ventilating, John Wllians testified
that he put Rashida back in the water, "rotated her head,
spl ashed sone water about the oral cavity, cleared the airway and
ventilated again,"” at which tine he determ ned her airway was
unobstructed. [d. at 95:16-96:3, 98:17-19. The |ifeguards then
put Rashi da back on the deck and adm ni stered CPR Id. at 98:20-
99:2.7

® He estimated that, before he went into the punp room
ei ghty people were in the pool. J. WIIlians Dep. 87:5-10.

® Tahirah thinks the anmbul ance got there in about five
mnutes, T. Garrett Dep. 21:19-23, Baldw n estinmates seven to ten
m nutes, Baldwi n Dep. 63:1-4, and Wight thinks it took twenty
m nutes, Wight Dep. 63:8-11,

" There are some differences in the |ifeguards’
testinony about returning Rashida to the pool. Johnson testified
that John WIlianms put Rashida back in the pool to get sone

(continued...)



Shortly after the paranedics took Rashida to the
hospital, she died, and a doctor recorded the cause of death as
drowning. See Defs.' Mit. Ex. O Report of Ofice of the Medica
Exam ner. According to plaintiffs' medical expert's report,

i ssued wi thout benefit of an autopsy, "The facts in this case and
t he outcone provide for the conclusion that the tinme from onset

of subnersion until effective CPR was adm ni stered was at |east 4
1/2 to 5 mnutes.” Pls." Resp. Ex. G Report of Dr. J. Modell at
unnunbered p.4, Nov. 21, 2006.°

B. Lifequard Training and Certification

In July of 2003, the City had seventy-ei ght outdoor
pool s and seven indoor pools, and all Gty pools were open to the

public free of charge. Kerwaw ch Dep. 70:16-18; Kerwaw ch Decl

‘(.. .continued)
response, but got none. Johnson Dep. 68:12-17. Johnson did not
speci fy whether the return to the pool was connected to the
vomting. According to Darrin WIlIlianms, when Rashida vomted the
i feguards turned her on her side, and John WIlians w ped the
vomt off so it would not choke her. D. WIIlianms Dep. 85:17-
86:1. He did not address whether the lifeguards returned Rashida
to the water. Wight testified that when Rashida vomted the
i feguards got her close to the water to wash off the vomt, but
did not put her back in the water. Wight Dep. 62:5-18.

W also note plaintiffs' expert's opinion that any tine
spent putting Rashida back in the water could only have been
harnful because it interrupted CPR. Pls." Resp. to Defs.' Mot.
for Summ J. ("Pls.' Resp.") Ex. G Letter of J. Mdell, MD.,

D. Sc., Nov. 29, 2006.

8 Another one of plaintiffs' expert reports concl uded
that roping off half of the pool "created an unacceptable
crowdi ng condition that directly resulted in the |ifeguards’
failure to recogni ze that Rashi da was subnerged for nore than at
least 4 1/2 to 5 mnutes." Pls.'" Resp. Ex. P Case Report
Prepared by Francis A Cosgrove, MA, CPT, at unnunbered p.5.



f 3, Dec. 18, 2006.° Each pool received two copies of the
City's 2003 Aquatic's Manual ** -- one for the site supervisor and
one for the pool staff, which includes the lifeguards. Kerwaw ch
Dep. 19:15-23:11, 52:2-53:7. The lifeguards reviewed parts of
the manual at orientation and were encouraged to read it and use
it as a reference, but they were not required to read it. 1d. at
52:18-53: 7.

The City of Phil adel phia hires Water Safety Instructors
(WBl's) to conduct its lifeguard training classes. The Anmerican
Red Cross certifies these Wols as lifeguard instructors, and they
teach classes for the Cty according to the guidelines of the
Anmerican Red Cross. 1d. at 28:11-24. |In those training classes,
I'i feguards | earn about patron surveillance, energency
preparation, rescue skills, first aid, and breathing and cardi ac
energenci es, and each |ifeguard receives the American Red Cross
Li feguard Trai ni ng Manual (the "Red Cross Manual "). 1d. at
80:13-81:18; see also PIs." Resp. Ex. I Red Cross Manual. Each

® Terri Kerwawi ch was the City's Aquatics Coordinator
for the Recreation Departnent, and she coordinated all aspects of
the aquatics program including supervising the water safety
i nstructors who conducted the |ifeguard training classes.
Kerwawi ch Dep. 9:22-10:3, 16:14-19:14. She reported to Program
Director Steve Malcurry, and he reported to Deputy Conm ssioner
Wl liam Carapucci. |d. at 26:5-22.

' The City produced the 2002 and 2004 Aquatics
Manual s, but was unable to find the 2003 Aquati cs Manual
However, Kerwawi ch's undi sputed testinony is that the 2004
version i s the sane as the 2003 version. See Kerwaw ch Dep
46: 4-48: 21. The Manual addressed many topics, including
Li feguard Assi gnnents/ Rotations, Scanning Techni ques, How to
Recogni ze a Distressed Swi mmer, and Pool Energency Action Plan.
See Pls.' Resp. Ex. J Aquatics Manual 2004.
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of the lifeguards on duty on July 5, 2003 testified to receiving

instruction on scanni ng techni ques during training classes.

Johnson Dep. 31:6-15%; Wight Dep. 15:6-24, 22:19-24%% D.

W lianms Dep. 14:5-15, 35:17-37:19%; Bal dwin Dep. 25:3-26:8",
The City requires its |ifeguards to obtain

certifications for |ifeguarding, CPR, and first aid, and all of

15

these certifications are part of the lifeguard training class.

Kerwawi ch Dep. 95:5-20. The lifeguard and first aid

1 Johnson also testified that he received reminders of
scanni ng techni ques during pre-season orientation and that he
di scussed scanning with other |ifeguards at the Hunting Park Pool
in the few days before Rashida drowned. Johnson Dep. 31:6-33:23.

2 Wight |earned about patron surveillance techniques
during her 2001 training. Wight Dep. 30:11-24. She testified
that |lifeguards at the Hunting Park Pool had revi ewed zones of
scanni ng responsibility, but that the topic was not stressed
because the lifeguards there were experienced and knew which

zones they were supposed to cover. |d. at 31:5-32:21. No one
provided her with a patron surveillance diagram of the Hunting
Park Pool. 1d. at 30:7-16. She also testified that on July 5,
2003 she scanned her zone of responsibility in the pool using a
t echni que of overl apping zones with other Iifeguards. [d. at
41:22-46: 12.

“ Darrin Wllians testified that, in addition to
training on zones of responsibility during the certification
cl asses, he also received instruction on this concept at the
Hunting Park Pool. D. WIlianms Dep. 37:20-41:11. He said a W
told them each |ifeguard' s zone of responsibility was
"[blasically the triangle zone fromthe corner of the pool to the
edge of the pool." 1d. at 40:16-41: 2.

4 Baldwin testified that |ifeguards knew their zones
of responsibility because of where they sat, and he did not
receive a pool diagram marking those zones. Baldw n Dep. 33:2-
35: 22.

> The City recognizes three certifying agencies,
t hough Kerwawi ch estimated that 95% of |ifeguards are certified
by the Anmerican Red Cross. Kerwaw ch Dep. 82:5-18.
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certifications are valid for three years, and the CPR
certification is valid for one year if it is fromthe Anerican
Red Cross and two years if it is fromthe Anerican Heart
Association. 1d. at 95:20-96: 15.

The Red Cross Manual al so discusses in-service training

and annual training.' The City's in-service training consisted

Y Wth respect to in-service training and annua
training, the Manual states that:

I n-service Training

I n-service training hel ps you keep your

know edge and skills sharp. The facility
manager, a head |ifeguard, or soneone in the
communi ty, such as a public health official

may conduct sessions. . . . In-service
trai ning sessions may address issues |ike
t hese:

m Potential hazards at the facility.

m Facility rules and regul ati ons.

= Energency action pl ans.

= Surveillance and water rescue skills.

= First aid, CPR, and head, neck, or back

injury and, when appropriate, bl oodborne

pat hogens, oxygen admi ni stration, and
automat ed external defibrillator (AED) skills
traini ng.

= Physical conditioning.

= Deci si on- maki ng.

» [nternal staff issues such as

comuni cati on, teamwrk, and noral e.

Li feguarding Tip: As a professional

l'i feguard, you need to regul arly participate
in in-service training sessions.

Annual Trai ni ng

You shoul d have annual training, especially

if you work as a seasonal |ifeguard. Annua

training may include CPR revi ew courses,

i feguard training review courses, and review

of |ifeguarding know edge and skills. Talk to

your facility manager about annual training
(continued...)
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of the WBls visiting the pools and conducting various types of
drills with the Iifeguards. 1d. at 69:15-70:5, 73:10-74:1,
93:10-94:7. In July of 2003, the Cty had about twenty-one WSl s
and eighty-five pools, so the Wals' drills were periodic, with
some pools perhaps getting one drill a sumer. [d. at 70:6-
71:18. The Gty did not record when WAl s conducted drills, nor
did it track when |lifeguards received them 1d. at 70:19-71: 3,
73:2-9. The City provided pre-season orientation for the

i feguards but did not mandate any further annual training, so a
i feguard m ght not receive extra training during the three-year
period for which his or her certification was valid. I d. at

96: 16-97: 13; Defs.' Prelim Resp. 11.b, d.

Some of the lifeguards on duty on July 5, 2003 had
received in-service training within a year of that date, while
others had not. Wight and Darrin WIllianms did not receive any
in-service training during the summers of 2002 and 2003. Wi ght
Dep. 21:14-22:12; D. Wllianms Dep. 19:12-20:17, 30:6-31:13.

Bal dw n recall ed at | east one energency rescue drill in the
sumrer of 2002, and when he began working at the Hunting Park
Pool in 2001 he received in-service training in the form of
surprise skills tests perhaps as often as once a nonth. Baldw n
Dep. 20:6-22:1, 22:2-23:5. WSls twice visited Johnson's

wor kpl ace at the City pool at 10th and O ney during the sumer of

(... continued)
opportunities.

Pls." Resp. Ex. | Red Cross Manual at 5-6.
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2002 and required the lifeguards to do performance drills.
Johnson Dep. 16:15-17:3, 20:22-22:17. Also, every day that
sumrer Johnson had the |lifeguards with whom he worked perform
practice rescue drills. 1d. at 22:18-24:10.

C. The Lifequards on Duty

Al of the lifeguards on duty at the Hunting Park Pool
on July 5, 2003 had been trained and certified through the
Anmerican Red Cross. Kerwawi ch 82:19-83:1; Defs.' Prelim Resp.
11.a. Al of them had rescued patrons before and none had been
involved in a drowning at a Cty pool. See Baldwi n Dep. 72:1-
73:8, 75:20-77:3; Johnson Dep. 83:1-85:3; D. WIlians Dep.

102: 18-103: 14; Wight Dep. 72:17-74:13.

Mar shal | Johnson, 11, a Lifeguard Il and head |ifeguard
on July 5, 2003, was also a certified Wsl. Johnson Dep. 41:21-
43:4. He had worked for the City as a seasonal |ifeguard for
twenty-three years and had received his nost recent |ifeguard
certification in April of 2002. 1d. at 8:20-9:13, 10:1-11:18.
In those twenty-three years, he perforned many rescues, and none
of the people he rescued required nedical treatnment. [d. at
83: 1-85: 3.

Qui ana Wight had been a lifeguard since 1999 and was
re-certified by the Anerican Red Cross on June 19, 2001. Wi ght
Dep. 5:12-6:5, 9:3-12; see also Defs.' Mdit. Ex. L Lifeguard Test
Report, June 19, 2001. Lanont Baldwi n becane a lifeguard in
1980, and he worked for the City as a |ifeguard al nost every

sumrer from 1980 t hrough 2005. Baldw n Dep. 8:14-17, 9:9-10: 3.
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On Septenber 3, 2002, he received lifeguard and first aid
certifications. 1d. at 10:18-23. Darrin WIllians received his
first lifeguard certification in 1996 and worked at the Hunting
Park Pool from 1996 through 2003. D. WIlians Dep. 9:13-24,
12:2-13:3. He was re-certified as a lifeguard on June 15, 2002.
Id. at 10:1-12:1, 20:22-21:21.

John WIllianms, the facility supervisor on July 5, 2003,
had been a |ifeguard for over thirty years. J. WIIlians Dep.

11:11-12:3. He was first certified around 1973 as a |lifeguard

instructor -- i.e., one who instructs those seeking |ifeguard
certification -- and around 1983 he was certified as a |ifeguard
trainer -- one who teaches instructors how to teach aspiring

lifeguards. 1d. at 17:9-20:2. 1In 1982, the Cty hired himas a
WEl to provide city-wide lifeguard training, and in July of 2003
he was still a certified lifeguard trainer. 1d. at 10:22-11: 2,

17:9-12.

D. Oher Rescues

In the five years prior to Rashida's death, one person
died fromdrowning in a City pool. This happened on August 22,
2001, when lifeguards found a young girl in the deep end of the
pool after her nother alerted themthat the girl was m ssing.
Kerwawi ch Dep. 126: 14-13; Defs.' Prelim Resp. 1 7. The
i feguards on duty there had been drinking. Baldw n Dep. 73:9-
75:11. None of the lifeguards involved in the 2001 fatality were

14



wor ki ng at the Hunting Park Pool on July 5, 2003. Kerwaw ch Dep.
127: 14- 20.

In that sane five-year period, the Cty identified five
other lifeguard rescues at City pools. 1d. at 128:11-137:18;
Defs.' Prelim Resp. f 8.a-b.; Pls." Resp. Ex. V Report of
Cccurrence (COctober 6, 1998 rescue of sixteen-year-old boy at
Mar cus Foster Pool) & Incident Reports (reports for July 17, 2002
rescue of six-year-old girl at Belfield Pool; July 8, 2002 rescue
of nine-year-old boy at Feltonville Pool; July 9, 2001 rescue of
seven-year-old girl at Lincoln Pool; August 21, 2002 rescue of

si x-year-old boy at Vogt Pool).

E. This GCvil Action

On July 5, 2005, MaryEllen Daley, the adm nistratrix

pendente |ite of Rashida's estate, and Rashida's nother Adjoa

Garrett, on behalf of herself and her daughter's estate, filed in
the Court of Common Pl eas of Phil adel phia County a | awsuit
against the Gty of Philadel phia; the Phil adel phia Departnent of
Recreation'’; Philip R Goldsnith, then-Mnaging Director of the
City; Victor NN Richard, IIl, then-Conm ssioner of the Departnent

" Def endants represent -- and plaintiffs do not
di spute -- that pursuant to 53 P.S. § 16257, the Departnent of
Recreation is not a separate |legal entity against which suit can
be maintained. See Defs." Mem of Law in Supp. of Mot. for Summ
J. ("Defs.” Mot.") 1 n.1. W therefore consider all clainms nmade
agai nst the Departnment of Recreation to be clains against the
Cty.
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of Recreation; Quiana Wight; Darrin WIllians'® Lanont Bal dwi n;
Mar shal | Johnson, I11; and John J. WIllians. On August 3, 2005,
pursuant to 28 U. S.C. 88 1441 and 1443, defendants renoved the
case to our Court because the conplaint asserted two
constitutional clains pursuant to 42 U S. C. § 1983. See 28
US. C 8 1331 ("The district courts shall have original
jurisdiction of all civil actions arising under the Constitution,
| aws, or treaties of the United States.").

The conplaint states five clains: (1) negligence
against the Gty and the Departnment of Recreation; (2) violation
of due process rights, pursuant to 42 U S.C. § 1983, agai nst
Wight, Baldw n, Johnson, Darrin WIllianms, and John WIllians (the
"Li feguard defendants"); (3) violation of due process rights,
pursuant to 42 U.S.C. 8§ 1983, against the Cty, the Departnent of
Recreation, Goldsmth, and Richard (the "City defendants"); (4)
wrongful death against all defendants; and (5) a survival action
agai nst all defendants. Before us now is defendants' notion for

summary judgnent, plaintiffs' response thereto, and defendants'

reply.

1. Legal Analysis?

* The conplaint incorrectly gives Darrin Wllians's
nane as Darwin WIIlians.

¥ Summary judgnent is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Cv. P. 56(c). In
ruling on a notion for sumary judgnment, the Court nust view the
evi dence, and nmeke all reasonable inferences fromthe evidence,
(continued...)
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(... continued)

in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). The noving party
bears the initial burden of proving that there is no genuine
issue of material fact in dispute. Matsushita Elec. Indus. Co.
Ltd. v. Zenith Radio Corp., 475 U S. 574, 585 n.10 (1986). Once
t he noving party carries this burden, the nonnoving party nust
"come forward with 'specific facts showing there is a genuine
issue for trial."" 1d. at 587 (quoting Fed. R Civ. P. 56(e)).
The task for the Court is to inquire "whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one-sided that one party nust prevail as
a matter of law " Liberty Lobby, 477 U. S. at 251-52; Tabas v.
Tabas, 47 F.3d 1280, 1287 (3d Cir. 1995) (en banc).
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A. The Section 1983 d ai ns

Plaintiff brings her two federal constitutional clains
pursuant to 42 U.S.C. § 1983. % Section 1983 does not itself
create substantive rights, but it provides a renedy for people
who have been deprived of rights conferred in the Constitution or

f ederal statutes. Baker v. McCollan, 443 U. S. 137, 144 n.3

(1979). To establish a Section 1983 claim plaintiffs nust show
both that defendants deprived Rashida of a right secured by the
Constitution or federal law, and that they did so while acting

under col or of state | aw See Morse v. Lower Merion Sch. Dist. ,

132 F.3d 902, 907 (3d Gr. 1997). Plaintiffs allege that the
City and the individual defendants viol ated Rashida's Fourteenth
Amendnent right to due process. The Due Process C ause of the
Fourteenth Amendnment provides that "[n]o State shal

deprive any person of life, liberty, or property, wthout due

process of |aw. "

2 Section 1983 states, in relevant part:

Every person who, under col or of any statute,
ordi nance, regulation, custom or usage, of
any State or Territory or the District of

Col unbi a, subjects, or causes to be

subj ected, any citizen of the United States
or other person within the jurisdiction

t hereof to the deprivation of any rights,
privileges, or inmunities secured by the
Constitution and |laws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress .

42 U S.C. § 1983.
18



We turn first to the constitutional claimagainst the
Li feguard defendants and then the constitutional claim against
the Cty defendants. W review the Section 1983 cl ai m agai nst
the Cty defendants independently of the claimagainst the
Li feguard defendants because the Cty defendants' liability does

not depend upon the liability of any lifeguard. See Kneipp V.

Tedder, 95 F.3d 1199, 1213 (3d Cir. 1996); Fagan v. Cty of

Vi nel and, 22 F.3d 1283, 1292-94 (3d Gr. 1994).

1. The Lifequard Defendants

To establish their due process claimagainst the
Li feguard defendants, plaintiffs rely solely on the "state-
created danger theory." Pls.' Resp. 15 ("[T]here is a genuine
issue of material fact as to whether the individual |ifeguards
vi ol at ed Rashi da Fancher's constitutional rights under the state-

21

created danger theory."). W therefore begin our analysis with

t he source of that theory, DeShaney v. Wnnebago County Dept. of

Soci al Services, 489 U S. 189 (1989).

| n DeShaney, a Wsconsin famly court awarded an
abusi ve father custody of his young son, Joshua. |d. at 191

Despite repeated conpl aints of abuse, the county's Departnent of

L W note the conplaint states a claimfor violation
of "substantive and procedural due process.” Conpl. T 49.
Plaintiffs, however, are now expressly proceedi ng agai nst the
Li feguard defendants solely on a state-created danger theory,
whi ch, as discussed infra, arises fromthe substantive due
process jurisprudence. Since the parties have only identified an
al l eged material dispute of fact as to a substantive due process
claim the procedural due process claimagainst the |ifeguards
necessarily fails.
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Soci al Services did not attenpt to revoke custody, and the father
ultimately beat Joshua so severely that he suffered permnent
brain danmage. [d. at 192-93. Joshua and his nother sued the
county, departnent, and various enpl oyees under Section 1983 for
depriving Joshua of his liberty without due process of law, in
violation of his Fourteenth Amendnent rights.

The Suprene Court held that a state or |oca
governnental entity or its agents who fail to provide a person
W th adequate protective services do not violate the person's
substantive due process rights. [d. at 194. The Court observed
t hat :

The Clause is phrased as a |imtation on the

State's power to act, not as a guarantee of

certain mnimal |evels of safety and

security. It forbids the State itself to

deprive individuals of life, liberty, or

property w thout "due process of law " but

its language cannot fairly be extended to

i mpose an affirmative obligation on the State

to ensure that those interests do not conme to

harm t hr ough ot her neans.
ld. at 195.

Wiile "[a] State may, through its courts and
| egi sl atures, inpose such affirmative duties of care and
protection upon its agents as it w shes,” the Fourteenth
Anmendrent Due Process Clause "does not transformevery tort
commtted by a state actor into a constitutional violation." |d.
at 202. Thus, this clause "generally confer[s] no affirmative

right to governnental aid, even where such aid may be necessary

20



to secure life, liberty, or property interests of which the
governnent itself may not deprive the individual."” 1d. at 196.
After reciting this expansive | anguage, the Court

recogni zed a limted exception: where a state has restrained a

person's liberty -- such as through incarceration or
institutionalization -- it may have "affirmative duties of care
and protection.” 1d. at 198, 200. This has cone to be known as

the "special relationship” exception. See Sanford v. Stiles, 456

F.3d 298, 304 n.4 (3d G r. 2006) (per curian.

More inportantly for our purposes, the Court in
DeShaney conmmented that "[wjhile the State may have been aware of
the dangers that [the plaintiff] faced in the free world, it
pl ayed no part in their creation, nor did it do anything to
render himany nore vulnerable to them" 489 U. S. at 201. In

Knei pp v. Tedder, 95 F.3d 1199 (3d Cr. 1996), a panel of our

Court of Appeals found that this statenment "left open the
possibility that a constitutional violation m ght have occurred
despite the absence of a special relationship,” id. at 1205. It
therefore created a second exception to DeShaney's rule by
holding that a plaintiff can use a "state-created danger theory"
to establish a claimthat state actors deprived her of the
Fourteenth Amendnent right to substantive due process. 1d. at
1205, 1211. This exception permts liability only "when the
State caused the harmor made the victimnore vulnerable to an

existing harm" Brown v. Pa. Dep't of Health Enmergency Med.

Servs. Training Inst., 318 F.3d 473, 478 (3d Cr. 2003) (sur
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panel rehearing). Notably, as we discuss at greater |length
infra, a later panel held in Brown that "there is no federa
constitutional right to rescue services, conpetent or otherw se."
Id. at 478.

To succeed on a state-created danger claim a plaintiff
nmust prove four el enents:

(1) the harmultimtely caused was
foreseeable and fairly direct;

(2) a state actor acted with a degree of

cul pability that shocks the conscience;

(3) a relationship between the state and the
plaintiff existed such that the plaintiff was
a foreseeable victimof the defendant's acts,
or a nmenber of a discrete class of persons
subjected to the potential harm brought about
by the state's actions, as opposed to a
menber of the public in general; and

(4) a state actor affirmatively used his or
her authority in a way that created a danger
to the citizen or that rendered the citizen
nore vul nerable to danger than had the state
not acted at all.

Sanford, 456 F.3d at 304-05 (quoting Bright v. Westnorel and

County, 443 F.3d 276, 281 (3d G r.2006)). Here, we begin by
addressing the second elenent -- the culpability standard -- and
because we find that plaintiffs cannot satisfy it, we need not
reach the argunments concerning the other el enents.

St at e-creat ed danger cases often turn on the
cul pability standard because it is typically the nost difficult
element for a plaintiff to prove. Sanford, 456 F.3d at 305.

Sanford v. Stiles shed sonme |ight on our Court of Appeals's

conmpl ex jurisprudence concerning the culpability standard. The

Court "again clarif[ied] that in any state-created danger case,
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the state actor's behavior nust always shock the conscience.”
Id. at 310 (enphasis in original). However, "what is required to
nmeet the consci ence-shocking |evel will depend upon the
ci rcunst ances of each case, particularly the extent to which
deliberation is possible.” 1d. at 310. Mre concretely, "[t]he
| evel of culpability required to shock the conscience increases
as the time state actors have to deliberate decreases."” 1d. at
309. The court specified the type of state actor culpability a
plaintiff must prove in each of three different situations: (1)
in a "hyperpressurized environnent," typically "an intent to
cause harni is required; (2) if a state actor has tinme to
del i berate and make "unhurried judgnents,"” he or she nust have
acted with "deliberate indifference"; and (3) when a state actor
is not faced wwth a "hyperpressurized environnent" but
nevert hel ess cannot proceed in a deliberate manner (in other
words, he or she nust act "in a matter of hours or mnutes"), the
actor nust have "consciously disregarded a great risk of harm™
Id. at 309-10 (citation omtted).

At i1ssue here are the lifeguards' decisions in the few
m nutes i mredi ately before and after Wight noticed Rashi da
floating in the pool. Before deciding upon the relevant standard
and applying it to the facts, we review the parties' argunents.

Def endants contend that plaintiffs cannot show the

i feguards "consciously disregarded a great risk that serious

harmwould result."” Defs.' Reply Mem in Further Supp. of Mot.
for Summ J. ("Defs.' Reply") 7 (enphasis in original). They
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poi nt out that no one observed Rashi da exhibiting any signs of
distress at any tinme before the children found her floating sem -
subnmerged in the pool's shallow end. Once the |ifeguards noticed
a problem the only evidence is that they acted i medi ately and
tried unsuccessfully to revive her. Al so, all of the |lifeguards
were certified and had nade successful rescues in the past, and
none had been involved with a drowni ng before.

Plaintiffs, in turn, assert there is "an abundance of
evi dence to support the determ nation that the individua
i feguards responsible for guarding Rashida's life acted in

willful disregard for her safety."?® Pls.' Resp. 16. They note

2 For the proposition that we nust consider whether
the state actor "acted in willful disregard for the safety of the
plaintiff,” plaintiffs rely on Kneipp v. Tedder, 95 F.3d at 1208-
09. Pls.' Resp. 15. However, in light of the Suprene Court's
decision in County of Sacranmento v. Lewis, 523 U. S. 833 (1998),
our Court of Appeals refined its state- creat ed danger test. See
Schieber v. City of Philadelphia, 320 F.3d 409, 416-21 (3d Cr.
2003) (summari zi ng how court had applied Lew s's substantive due
process standard).

In Lews, the Suprene Court addressed a Section 1983
claimand held that a hi gh-speed police chase with no intent to
physi cal 'y harm suspects or worsen their legal plight did not
give rise to liability under the Fourteenth Amendnent. 523 U. S.
at 854. In doing so, the Court addressed the |ong-standing
"constitutional concept of conscience shocking"” and reaffirmed
that its decisions "rejected the | owest common denom nat or of
customary tort liability as any mark of sufficiently shocking
conduct, and have held that the Constitution does not guarantee

due care on the part of state officials; liability for
negligently inflicted harmis categorically beneath the threshold
of constitutional due process.” [d. at 848-49.

Post-Lew s, our Court of Appeals fornulates the state-
created danger standard as articulated in Bright v. Wstnorel and
County, 443 F.3d 276, 281 (3d Cir. 2006), and repeated soon after
in Sanford, 456 F.3d 298, 304-05 (3d Gr. 2006). W therefore
must consi der whether the |ifeguards "acted with a degree of
cul pability that shocks the conscience,"” evaluating their conduct

(continued...)
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Tahireh's testinony that, while the children were playing in the
pool, she saw only one lifeguard in her chair and two tal king by
the fence.® Also, Wight responded only after the children
tried unsuccessfully to lift Rashida out of the water. Finally,
plaintiffs' medical expert opined that CPR was not adm ni stered
until at least 4 1/2 to 5 mnutes fromthe tine Rashi da was
submer ged.

We turn now to Sanford's tiered cul pability anal ysis.
Depending on how we interpret plaintiffs' argunents, we can apply
either the stringent "hyperpressurized environnent"” standard or
the internedi ate standard that assunes the |ifeguards had to act
"in a matter of hours or mnutes." Either application produces
t he same result.

First, if we focus on the |ifeguards' actions once
Wight noticed Rashida floating in the pool, they were

undoubtedly acting in a "hyperpressurized environnent." There is

2(...continued)
based on the circunstances of this case.

2 Plaintiffs also submt as evidence an unsworn
statenment nmade by a pool patron, Dennis Dyson. See Pls.' Resp
Ex. E. Because unsworn statenents fail to satisfy Fed. R Cv.
P. 56(e)'s requirenents, we shall not consider Dyson's statenent.
See Adickes v. S. H Kress & Co., 398 U S. 144, 158 n. 17 (1970)
(unsworn statenent "does not neet the requirenents of Fed. Rule
Civ. Proc. 56(e)"); see also Wloszyn v. County of Lawence, 396
F.3d 314, 323 (3d Cir. 2005) (upholding district court's refusal
to consider unsworn statenent in support of summary judgnent
notion); Brown v. Thomas, No. 02-1669, 172 Fed. Appx. 446, 451,
2006 W 825777, at *4 (3d Cr. Mr. 29, 2006) ("An unsworn
statement does not constitute the kind of conpetent evidence
necessary to create a genuine issue of material fact at summary
j udgnent.").
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anpl e undi sputed evi dence that, once alerted to the problem the
lifeguards acted swiftly to rescue her fromthe pool, clear the
pool of other patrons, call 911, and adm nister CPR  Even if
there is sonme disputed testinony as to precisely what they did
during their attenpt to resuscitate her (i.e., whether they
returned her to the water to clear the vomt from her airway),
there is no record evidence that they gave anything other than
their best efforts to help her. Nor did they ever inpede anyone
el se fromproviding her better care. They did everything in
their power to revive her until the paranedics arrived and took
over. In short, nothing on this record would support a finding
that the lifeguards acted with "an intent to cause harnf to
Rashi da.

Next, if we liberally interpret plaintiffs' argunent
about the lifeguards' culpability, we mght consider a slightly
broader time frame -- the short tine? leading up to Rashida's
drowni ng when the |ifeguards were observing patrons' behavior and
directing it as necessary. |In that case, we apply the
intermediate cul pability standard and consi der whet her the

i feguards "consciously disregarded a great risk of harm"

> W& shall never know how long it was between
Rashida's first distress and her discovery. Even the nedical
exam ner's report says nothing about tinme, and it is unclear how
Dr. Modell deduced "4 1/2 to 5 mnutes" as the tine "from onset
of submersion until effective CPR was adm nistered.” Dr.
Model | "s tinme span notably does not neasure the tinme from "onset
of submersion” until the first witness saw Rashida floating in
t he pool .

26



To begin, with four |ifeguards on duty and ninety-three
patrons, the |ifeguards were well bel ow the nmaxi nrum al | owabl e 120
patrons. Regardless of how the facility supervisor prioritized
the factors he considered before closing half the pool, nothing
on this record qualifies or underm nes his testinony that he
acted based on the needs and safety of the patrons. WMoreover, he
did not violate any policy in opening only half of the fifty-
yard-long pool. Nor is there any evidence that the |ifeguards
ignored earlier signs of distress fromRashida. Indeed, there is
no evi dence that anyone there observed her thrashing or
struggling in the water. Wight, near whose chair Rashi da was
found, was undisputedly in her chair and scanning the pool during
the time before she saw Rashida floating. As already discussed,
Wight acted i medi ately when she detected a problem as did the
ot her |ifeguards who cleared the pool, called 911, and tried to
resuscitate Rashida. Thus, even if the lifeguards identified
Rashida's problemtoo |late, nothing on the record suggests they
"consciously disregarded" a great risk that she m ght suffer
serious harm \Whether the |ifeguards may have been negligent is
anot her question, but not a federal constitutional one:
“"l'iability for negligently inflicted harmis categorically
beneath the threshold of constitutional due process.” County of
Sacranento v. Lewis, 523 U S. 833, 849 (1998). Plaintiff cannot

satisfy the internediate cul pability standard.
In sum the record fails to support a finding that the

i feguards' behavior shocked the conscience. Because plaintiffs
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cannot prevail as a matter of |aw on the second el enent of the
state-created danger test, they cannot establish that Rashida
suffered a deprivation of her constitutional right to substantive
due process. Plaintiffs' Section 1983 cl ai magainst the

i feguards therefore nust fail

2. The City Defendants

In Monell v. New York City Departnent of Socia

Services, 436 U.S. 658, the Suprene Court held that "a

muni ci pality cannot be held Iiable under 8 1983 on a respondeat

superior theory," id. at 691, but it may be directly subject to
Section 1983 liability as a result of an official policy or
custom id. at 694. Thus, a Section 1983 plaintiff nust identify
the municipal policy or customthat allegedly caused a violation

of her constitutional rights. See Bd. of County Conmirs v.

Brown, 520 U.S. 397, 403 (1997).

Plaintiffs here contend that the Cty violated
Rashi da's Fourteenth Amendnent rights by being deliberately
indifferent to inadequacies in lifeguard training that resulted
in her death. Specifically, they assert that the CGty's failure
to sufficiently train their lifeguards resulted in the
lifeguards' inability to properly scan their zones of

responsibility.® Plaintiffs focus primarily on the City's

® Plaintiffs subnmit an expert report opining that had
the City regularly trained |ifeguards on proper surveillance
t echni ques, there would not have been a "deadly delay in
observing Rashida's difficulty,” and the |ifeguards woul d have
applied Iifesaving procedures sooner. See Pls.' Resp. Ex. P Case
(continued...)
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failure to provide training beyond the certification classes --
except for randomdrills -- despite the recormmendations in the
Red Cross Manual that |ifeguards should participate in annual and
in-service training. See Pls.' Resp. 18-24.

In Gty of Canton v. Harris, 489 U S 378 (1989), the

Suprenme Court held that under certain circunstances a
muni ci pality can be |liable under 42 U. S.C. § 1983 for
constitutional violations resulting fromits failure to train
muni ci pal enpl oyees, id. at 380. "Only where a nmunicipality's
failure to train its enployees in a relevant respect evidences a
"deliberate indifference' to the rights of its inhabitants can
such a shortcom ng be properly thought of as a city "policy or
custoni that is actionable under § 1983." |[d. at 389; accord
Fagan v. Gty of Vineland, 22 F.3d 1283, 1292 (3d G r. 1994)

("If it can be shown that the plaintiff suffered that injury,

whi ch anbunts to deprivation of life or liberty, because the
officer was following a city policy reflecting the city

pol i cymakers' deliberate indifference to constitutional rights,
then the City is directly |liable under section 1983 for causing a

violation of the plaintiff's Fourteenth Anmendnent rights.").

5(...continued)

Report Prepared by Francis A Cosgrove, MA, CPT, at p.7.

Def endants contend that plaintiffs' inproperly use their expert
report for legal conclusions. See Defs.' Reply 18-21. Because,
as di scussed bel ow, our decision turns on the issue of
constitutional harmin the context of rescue services, we need
not resolve this dispute.
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As with any Section 1983 action alleging nunicipal
liability, the first question in a failure-to-train case is
"whet her there is a direct causal |ink between a municipal policy
or custom and the alleged constitutional deprivation.”" Canton,
489 U.S. at 385. In all cases of nunicipality liability, a
plaintiff must have suffered a violation of constitutional

rights, see Brown v. Pennsylvania Dept. of Health Energency Med.

Servs. Training Inst., 318 F.3d 473, 482 (3d Cr. 2003), and the
guesti on of whether such a violation occurred is distinct from

the question of municipal responsibility, see Collins v. Gty of

Har ker Heights, 503 U. S. 115, 122 (1992).

In Brown, our Court of Appeals addressed whet her the
Due Process C ause requires states to provide adequate or
conpetent rescue services when they have decided to undert ake
such services. 318 F.3d at 478. There, a woman called 911 when
her nephew began choking on a grape, the 911 operator dispatched
two energency nedi cal technicians ("EMIs"), and the operator
assured the wonan that hel p was com ng. See id. at 475-76. It
took the EMIs just over ten mnutes to reach the boy. See id. at
476. During that interval, the aunt called 911 two nore tines
asking for help, and both tinmes the operator told her that help
was on its way. See id. The EMIs tried to restore the boy's
breathing during the trip to the hospital, but he died two days
| ater due to "asphyxia by choking.” 1d.

The court rejected plaintiffs' Fourteenth Anendnent due

process claimagainst the Cty, wherein they had argued that with

30



deliberate indifference the City enacted policies concerning EMIs
that caused harmto themand their son. See id. at 482-83. The
plaintiffs could not show "that the Cty's policies caused

constitutional harnt because the City had "no constitutional

obligation to provide conpetent rescue services." [|d. at 483
(enmphasis in original). The court expressly held that "states
are not constitutionally obligated to provide rescue services,
nor are they constitutionally required to provide conpetent
rescue services voluntarily undertaken." 1d.

Plaintiffs contend that this case, unlike Brown, is not
a rescue services case because Rashida was at a G ty-operated
pool and not at honme. See Pls.' Resp. 25. But nothing in Brown
supports plaintiffs' narrow reading of that case. Nowhere did
that court suggest that a nmunicipality incurs a constitutiona
obligation to provi de adequate rescue services on city-owned
property where people are free to cone and go as they please.
Rashi da chose to cone to the pool, and she could enter and | eave
the water as she wished. To be sure, the Cty chose to provide
rescue services through lifeguards at its pools, but Brown is
clear that such a choice does not inpose upon the City a
constitutional obligation to ensure a particular |evel of
conpetency of those services.

The City nost assuredly was not "deliberately
indifferent” to providing |ifeguards at its swi nm ng pools, as
this record confirnms at the Hunting Park Pool on that July day in

2003. Whether the Gty m ght have done a better job than it did
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as to Rashida's nysterious death is a question that, on this
record, sinply does not rise to federal constitutional dinension.
In the absence of an allegation of a constitutional
harm there can be no nmunicipal liability under Section 1983.
See id. at 483. Because the City did not have a constitutional
obligation to provide always-effectual |ifeguard rescue services
at its pools, plaintiffs have failed to establish a
constitutional harm Accordingly, their Section 1983 claim

against the Gty defendants fails.

B. Remanding the State Law d ains

Under the supplenental jurisdiction statute, "[t]he
district courts may decline to exercise supplenmental jurisdiction
over a clainmt if "the claimraises a novel or conplex issue of
State law' or if "the district court has dism ssed all clains
over which it has original jurisdiction." See 28 U S.C. 8§
1367(c) (1), (3). Having resolved the only clainms over which we
had original jurisdiction, all that remains are three state | aw
clainms, at |east one of which presents a conplex issue of

Pennsyl vani a | aw. *® Any inconveni ence the parties may incur in

%6 Def endants contend that plaintiffs' negligence claim
against the Gty is barred by Pennsylvania' s Political
Subdi vision Tort Cains Act (the "Act"), which immunizes
muni ci palities and their enployees fromstate |aw clainms, except
in eight types of cases. See 42 Pa.C. S. 88 8541-42. Plaintiffs
assert that the negligence claimfalls under the Act's rea
property exception, which allows clains arising fromthe "care,
custody or control of real property in the possession of the
| ocal agency." 42 Pa.C S. 8§ 8542(b)(3). Plaintiffs argue that
the |ifeguards were negligent in their care and control of the

(continued...)
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returning to state court wll be mnor since they can use the
same information they have already devel oped during discovery
here. Rather than undertaking the perilous endeavor of

predi cting how a Pennsylvania court would interpret its statutes
on these unusual facts, we shall remand this case to allow the
Pennsyl vania courts to decide the clains arising under the

Commpnweal th's | aw.

[11. Concl usion

For the reasons discussed herein, as a matter of |aw
plaintiffs cannot establish that defendants viol ated Rashida's
Fourteenth Anendnent right to due process. Having resolved the
only clainms over which we have original jurisdiction, we shall
remand to state court the remaining clainms based on questions of

Pennsyl vania |l aw. An appropriate Order and Judgnent follow.

BY THE COURT:

/sl Stewart Dal zell, J.

(... continued)

pool because they closed off part of the pool -- due to | ack of
i feguards, glass and rocks in the closed area, as well as broken
chairs -- thereby creating a dangerous crowdi ng condition that

caused Rashida's death. Neither party has identified a

Pennsyl vani a state court case hol ding whether the Act's real
property exception applies to a drowning (or any kind of
accident) at a Gty-controlled pool on facts simlar to those
before us. Thus, any Erie-mandated prediction of Pennsylvania
| aw we m ght nmake woul d be nothing nore than a guess.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ELLEN DALEY, et al. ) ClVIL ACTI ON
V.

THE CI TY OF PH LADELPHI A, :
et al. : NO 05-4145

ORDER

AND NOW this 7th day of February, 2007, upon
consi deration of defendants' notion for sunmary judgnent (docket
entry #36), plaintiffs' response thereto, and defendants' notion
for leave to file reply, which attaches the proposed reply
(docket entry #41), and in accordance with the acconpanying
Menmor andum and Judgnent, it is hereby ORDERED that:

1. Def endants' notion for leave to file reply is
GRANTED and the Clerk shall DOCKET the reply attached to that

not i on;



2. Def endants' notion for summary judgnment is GRANTED
IN PART as to the federal clains, as described in the
acconpanyi ng Menor andum

3. This case is REMANDED to the Court of Common Pl eas
of Phil adel phia County on the remaining state |aw clains; and

4, The Cerk shall CLOSE this case statistically.

BY THE COURT:

[s/ Stewart Dal zell, J.

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY ELLEN DALEY, et al. ) ClVIL ACTI ON
V.

THE CI TY OF PH LADELPHI A, :
et al. : NO 05-4145

JUDGVENT
AND NOW this 7th day of February, 2007, in accordance
with the acconpanyi ng Menorandum and Order, as to plaintiff's
claims under 42 U.S.C. § 1983 JUDGVENT IS ENTERED in favor of
def endants The Gty of Philadel phia, The Gty of Phil adel phia -
Departnent of Recreation, Philip R Goldsmth, Victor N. Richard,
111, Quiana Wight, Darwin WIlians, ? Lamont Bal dwi n, Marshal

2\ note that the caption lists this defendant as
Darwin Wllians, when in fact his nane is Darrin WIIlians.
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Johnson, 111, and John J. WIllianms and against plaintiffs Mary

Ell en Dal ey and Adjoa Garrett with respect to Counts Il and I11.

BY THE COURT:

[s/ Stewart Dal zell, J.

36



